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Restaurants

Class Actions Against McDonald's Allege
‘Systemic’ Wage Theft in Three States

By Ben Penn

March 13 — McDonald's employees filed class actions in New York, California and Michigan March 12 and 13
against McDonald's Corp., McDonald's USA and several McDonald's franchisees, claiming they were denied
overtime pay and meal and rest periods, were paid below the minimum wage and alleging other violations of
state and federal laws.

= The 27 named plaintiffs—all current or former McDonald's workers—represent an estimated 30,000 workers
at the targeted stores, according to Joseph Sellers, co-counsel in the lawsuits in California and New York. Sellers announced the
suit during a March 13 call with reporters.

Plaintiffs are seeking class action status in either federal or state court, attorneys representing the workers in the other
complaints confirmed.

McDonald's Corp., which owns about 10 percent of its U.S. stores, is listed as a co-defendant with its franchisees in five of the
seven cases. “We found evidence that McDonald's Corporation has indeed exerted control over the daily operations” Sellers said,
“that makes it jointly responsible.”

For instance, in two complaints—Pullen v. McDonald's Corp. and Wilson v. McDonald's Corp. —filed in the U.S. District Court for the
Eastern District of Michigan, businesses operating multiple franchised stores are presented as joint employers with McDonald's
Corp., in part because the corporate office provides labor cost software that informs franchisees when to take workers on and off
the clock to realize an efficient labor cost-to-revenue ratio at all hours, while also cautioning store managers when workers are at
risk of going into overtime (Pullen v. McDonald's Corp., E.D. Mich., No. 5:14-cv-11081, 3/13/14) (Wilson v. McDonald's Corp., E.D.
Mich., No. 2:14-cv-11082, 3/13/14).

“Managers tell workers arriving for their shifts to wait for up to an hour to clock in, and sometimes direct workers who have
already clocked in for scheduled shifts to clock out for extended breaks until the target ratio is again achieved,” according to a
statement from the public relations firm BerlinRosen announcing the lawsuits. “Workers are not paid for these wait times, and
McDonald's Corporation knowingly tolerates this practice, in violation of federal labor law.”

Sellers said some of the plaintiffs were referred to the attorneys by the same fast food campaign that organized a series of one-
day walkouts throughout the country since November 2012 and receives support from Service Employees International Union (27
LRW 2387, 12/11/13). However, when asked who is paying the attorneys' fees for the class actions, Sellers—of Cohen Milstein
Sellers & Toll PLLC—declined to specify, saying he is “not in a position to comment on the retainer terms with our clients.”

Asked if the union—which has previously confirmed providing financial and strategic support to the national fast food campaign—is
also funding the attorneys, SEIU spokesman Carter Wright told Bloomberg BNA March 13, "We don't have anything to add.”

Workers Not Reimbursed for Uniform Cleaning

In three cases filed in Alameda County Superior Court in California—Ochoa v. McDonald's Corp., Salazar v. McDonald's Corp., and
Hughes v. McDonald's Corp. —the corporate and franchise levels are charged with failure to do the following: pay all wages when
due, pay overtime, pay the minimum wage, provide required rest breaks or pay for the missed breaks, maintain required records
and furnish accurate itemized wage statements (Ochoa v. McDonald's, Cal. Super. Ct., No. RG14717102, 3/12/14) (Salazar v.
McDonald's Corp., Cal. Super. Ct., No. RG14717081, 3/12/14), and (Hughes v. McDonald's Corp., Cal. Super. Ct., RG14717085,
3/12/14).

In a fourth California case alleging similar complaints, a group of workers at McDonald's corporate-owned restaurants are adding
claims to a pending case before the Superior Court in Los Angeles County (Sanchez v. McDonald's Rests. of Cal., Inc., Cal. Super.
Ct., No. BC499888, 3/13/14).

Plaintiffs in the sole New York case, which does not involve a franchisee, are seeking redress for the company's failure to pay them
for all hours worked as well as “for necessary business expenses, which resulted in violations of the minimum wage requirements

of the Fair Labor Standards Act and New York labor laws,” according to the complaint filed in the U.S. District Court for the Eastern

District (Beard v. McDonald's Corp., E.D.N.Y., No. 1:14-cv-01664, 3/13/14).

Workers at 34 New York McDonald's restaurants, with some 1,700 employees, are required to cover the costs of cleaning their
uniforms without reimbursement, according to the complaint. “You start a worker at the minimum wage rate ostensibly, or only
slightly above, and you make them spend time and money on cleaning the uniform—many of these workers have to wash the
uniform three or four times a week,” Jim Reif, an attorney with Gladstein, Reif and Meginniss who filed the New York suit, said in
the call. "The consequence is you're forcing them to work off the clock,” and when combined with the washing expenses, “they
wind up with below minimum wage payments.”

McDonald's Reviewing Allegations

The company responded to the charges with the following statement: "McDonald's and our independent owner-operators share a
concern and commitment to the wellbeing and fair treatment of all people who work in McDonald's restaurants,” Heidi Barker Sa
Shekhem, of McDonald's global external communications, said March 13.

“"We are currently reviewing the allegations in the lawsuits. McDonald's and our independent franchisees are committed to
undertaking a comprehensive investigation of the allegations and will take any necessary actions as they apply to our respective

12



Labor and Employment Law Resource Center

organizations,” she added.

On Dec. 5, the most recent coordinated nationwide work stoppage by fast food workers—many of whom were McDonald's
employees—the corporation characterized the actions as a “coordinated PR campaign engineered by national labor groups, where
the vast majority of participants are activists and paid demonstrators.”

Despite being the ninth single-day walkout by fast food workers calling for a wage hike to $15 per hour and the right to unionize
without interference, the actions have not led to McDonald's and other major fast food chains announcing a pay increase or a
willingness to sign a neutrality agreement with unions.

Asked to characterize SEIU's involvement in the class actions and whether they mark the union's commitment to escalate their
efforts to win representation elections at McDonald's locations, Wright would only confirm what Sellers said in the call, adding,
“The plaintiffs were not referred by SEIU.”

Reps. George Miller (D-Calif.) and Joe Courtney (D-Conn.) sent letters March 6 to the CEOs of McDonald's, Yum! Brands, Burger
King, Papa John's and Wendy's, requesting detailed information about their franchise agreements to ensure compliance with labor
laws, such as wage and hour regulation.

Joint Employer Issue Seen as Potential Precedent

The potential to establish McDonald's Corp. as a joint employer with its franchisees is seen by the attorneys as a critical element
of the cases, Sellers noted.

Many employment practices at McDonald's locations are “undertaken with support and coordination with the corporation,” he said.

For instance, the company is involved in franchisee hiring by setting the application form questions, and it controls staffing and
scheduling by issuing algorithms for acceptable labor costs, Barbara J. Chisholm, an attorney with Altshuler Berzon LLP who filed
all four California cases, said in the call.

Matthew Haller, a spokesman for the International Franchise Association, pushed back on this notion of joint responsibility.
“Franchisees are independent businesses and are completely responsible for their company's operations, including decisions on
hiring, compensation and benefits,” Haller said, in a statement to Bloomberg BNA March 13. “In fact, it has long been established
in both federal law and legal precedent that franchisors and franchisees are not joint employers.”

Cathy Ruckelshaus, general counsel and program director with the National Employment Law Project, countered during the call
that although it has not been tried often, “there are some cases that have found the corporation to be jointly responsible with the
franchisee, and that's consistent with other state laws.”

She added, “"These cases aren't being brought in such a way to undermine franchising per se; it's really just that if you're going to
engage in franchising out of your business, you need to make sure you're doing it responsibly and paying attention to the
workers.”

For More Information

Text of Michigan complaints are at
http://www.bloomberglaw.com/public/document/Pullen_et_al_v_McDonalds_Corporation_et_al_Docket_No_514cv11081_E

and

http://www.bloomberglaw.com/public/document/Wilson_et_al_v_McDonalds_Corporation_et_al_Docket_No_214cv11082_E;

of the New York complaint at
http://www.bloomberglaw.com/public/document/Beard_v_McDonalds_Corporation_Docket_No_114cv01664_EDNY_Mar_13_20/1;
of the Alameda complaints at http://op.bna.com/dlrcases.nsf/r?0Open=mcan-9h6uqt, http://op.bna.com/dlrcases.nsf/r?
Open=mcan-9h6ux2, and http://op.bna.com/dlrcases.nsf/r?Open=mcan-9h6v4l; and of the Los Angeles complaint at
http://op.bna.com/dircases.nsf/r?Open=mcan-9h6vac.
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